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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 70830. 

Elizabeth Krrk, as Administratrix of the Estate of Joseph 
Kelly Kerr, Deceased, Plaintiff, 

V. 

The United States of America, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Endorsed: Filed Mar 27 1939 

District Court of the United States for the District of 

Columbia 

Law No. 70830. 

Elizabeth Kerr, as Administratrix of the Estate of Joseph 
Kelly Kerr, Deceased, Plaintiff, 

V. 

The United States of America, Defendant. 

Agreed Statement of Case on Appeal 

Believing the questions presented upon this appeal can 
be determined without an examination of all the pleadings, 
evidence and proceedings below, the parties hereto respect¬ 
fully submit this agreed statement of the case as setting 
forth so many of the facts as are essential to a decision of 
the questions by this Honorable Court, to wit: 




2 EUZABETH KERR VS. UNITED STATES OF AMERICA. 

Jurisdiction 

The claim of plaintiff is upon a War Risk Term policy 
contract of government insurance against loss of life duly 
issued on or about December, 1917 to decedent, 

2 Joseph Kelly Kerr, in the principal sum of $10,000, 
and alleged to have been in force and effect at the 

time of his accidental death on November 8, 1919, by rea¬ 
son of its reinstatement after its intervening lapse. Claim 
for payment of the policy proceeds was duly presented on 
November 14, 1919 and was denied on or about March 6, 
1920, by the Bureau of War Risk Insurance, and thereby a 
disagreement between the parties was obtained. Plaintiff 
thereupon instituted this action on November 2, 1925 to 
recover upon said policy contract and defendant pleaded 
same was not in force or effect at the death of insured as 
alleged by plaintiff. No jurisdictional question being in¬ 
volved, and the action being so at issue, the parties stipu¬ 
lated the facts and waived a trial of the issue by a jury, 
whereupon the action was heard upon law and fact by the 
Court, which made and filed its findings of fact and its con¬ 
clusion of law, and thereon entered judgment for the defen¬ 
dant, and therefrom plaintiff has duly appealed to this 
Honorable Court. 

Judgment Below 

A true copy of the Judgment appealed from is as follows: 

“This cause coming on to be heard on January 30, 1939, 
and being submitted on the second amended declaration of 
the plaintiff and the plea thereto of the defendant, which 
denied that there was any insurance in force as claimed 
on November 8, 1919, on which date insured was acci¬ 
dentally killed, and being heard upon an agreed statement 
of facts and having been argued by counsel, and 

3 upon consideration thereof, the Court having made 
and this day filed its findings of fact and conclu¬ 
sions of law, pursuant thereto, it is this 27 day of March, 
1939: 

“ORDERED and ADJUDGED that the plea of the de¬ 
fendant be and the same is hereby sustained, that the dec¬ 
laration of the plaintiff be and is hereby dismissed, and 
that judgment be entered for the defendant with the costs 
against the plaintiff.” 



ELIZABETH KERR VS. UNITED STATES OF AMERICA. 


3 


Notice of Appeal 

A true copy of the notice of appeal with its filing date is 
as follows: 

(Filed March 27, 1939) 

“Notice is hereby given that Elizabeth Kerr, Adminis¬ 
tratrix of the Estate of Joseph Kelly Kerr, deceased, plain¬ 
tiff above named hereby appeals to the United States Cir¬ 
cuit Court of Appeals for the District of Columbia from 
the orders of final judgment herein in favor of defendant 
entered in this action on March 27, 1939.” 

Findings of Fact and Conclusions of Law 

The Findings of Fact and Conclusions of Law below are 
as follows: 

4 Findings of Fact 

I 

That plaintiff, Elizabeth Kerr, is the duly qualified and 
acting administratrix of the estate of Joseph Kelly Kerr, 
deceased, who enlisted in the armed forces of the United 
States on or about the 12th day of June, 1917, and was 
honorably discharged therefrom on or about the 24th day 
of May, 1919, and who thereafter, until he departed this 
life by accidental death on November 8, 1919, resided at 
Bloomington, Monroe County, Indiana. 

II 

That while in the military service of the United States, 
said Joseph Kelly Kerr, the insured herein, on or about 
the 15th day of December, 1917, applied for and was 
granted a contract of War Risk Term Insurance in the 
sum of Ten Thousand Dollars ($10,000), designating his 
father, Eugene Kerr, as beneficiary; and said contract of 
insurance was kept in force and effect by the payment of 
monthly premiums thereon up to and including the month 
of May, 1919, and the contract lapsed July 1, 1919, at ex¬ 
piration of grace period of thirty-one days because of 
non-payment of the June monthly premium, no further 
premium having been paid except as hereinafter stated. 
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Ill 

Said insured forwarded to the Treasury Department, 
Bureau of War Risk Insurance, by United States Post 
Office mail, on August 4, 1919, a remittance of $6.50, which 
was received on August 14, 1919. No application for rein¬ 
statement of this insurance was submitted or filed in said 
Bureau in connection with this remittance. On Septem¬ 
ber 26, 1919, insured forwarded through mails a second re¬ 
mittance of $6.50 to said Bureau, and this second remit¬ 
tance was received on October 4, 1919. No application for 
reinstatement of this insurance was submitted or filed in 
said Bureau in connection with said second remittance. 
No instruction or request was submitted by said insured 
as to how he wished such remitt;nices to be credited. A 
Bureau status report on December 24, 1919, shows the two 
remittances were posted as payment of insurance 
5 premiums for the months of June and July, 1919. 

Premium infoianation slip in file, dated March 4, 
1920, shows credit of these remittances as premiums for 
months of July and September, 1919. Premium informa¬ 
tion slip, dated March 8, 1920, shows these remittances 
credited as premium pa\nnent made August 14, 1919, for 
the month of .June and made on October 4, 1919 for the 
month of September, 1919, with notation “Reg. 46.” All 
subsequent records of said Bureau show’ credit of these re- 
niittanees to months of June and September, 1919, and said 
notation. These records also show' that remittance cred¬ 
ited as of October 4, 1919, was received through mails post¬ 
marked September 26, 1919. The Bureau received notice 
of death of the insured w’ith death certificate on November 
17,1919. The payment by insured mailed to the Bureau on 
August 4, 1919 consisted of money order 305903 for $6.50 
issued August 4, 1919 by the Post Office at Bloomington, 
Indiana, and w’as acknowdedged by mailing insured re¬ 
ceipt card reading as follows: 
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‘^Treasury Department 
Bureau of War Risk Insurance 

Premium Notice—Receipt 

Month of August $6.50 

Certificate No. 60915 Premium $6.50 

Mr. Joseph Kerr, R. D. 6 Bloomington, Indiana 

B8851 Receipt Rec’d Payment Teller No. 3 Aug 14,1919.” 

The payment by insured mailed to the Bureau on Sep¬ 
tember 26, 1919, consisted of money order 309246 for $6.50 
issued September 26, 1919 by the Post Office at Bloom¬ 
ington, Indiana, and was acknowledged by mailing insured 
receipt card reading as follows: 

“Treasury Department 
Bureau of War Risk Insurance 

Original 11 Form 1117 E1375 

The Bureau of War Risk Insurance acknowledges Re¬ 
ceipt of the remittance for Insurance Premiums as stated 
below: 

6 XX For July 

Joseph Kerr, 828 East 3rd Street, Bloomington, 

Indiana 

Date Paid 9/26/19 Amount Paid $6.50 mo Certificate 
No. 60915 

Rec’d Payment Teller No. 7 October 8, 1919.” 

IV 

There is no jurisdictional question and disagreement is 
shown by following letter dated March 6, 1920: 

“In reply I regret to advise you that the insurance ap¬ 
plied for by the late Mr. Kerr was not in etfect at his 
death, having lapsed on October 31, 1919. Mr. Kerr was 
discharged from the service on May 24, 1919, and allowed 
his insurance to lapse. He was reinstated, however, in the 
month of September, but after reinstatement failed to make 
another payment of premium and his insurance lapsed for 
the second time. It will, therefore, not be possible to make 
an award in favor of the beneficiary designated in his in¬ 
surance application.” 
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V 

Eugene Kerr, the beneficially, duly designated in the in¬ 
surance contract, died on the 28th day of June, 1929, and 
never received any payment of insurance proceeds. 

Conclusiofis of Laiv 

Therefrom, upon the issue between the parties whether 
the decedent, Josejih Kelly Kerr, was insured against loss 
of life upon the certain policy contract sued on in the sum 
of $10,000 on November 8, 1919, when he was accidentally 
killed, the Court concludes as a matter of law said dece¬ 
dent was not so insured at the time of his death aforesaid, 
and that judgment should be entered for defendant and for 
recovery of its costs against plaintiff, and in dismissal of 
plaintiff’s declaration. 

7 Points Relied on by Appellant 

The points to be relied on by appellant are as follows: 

I The material point of appellant is that upon fact and 
law the reinstated policy was in full force and effect and 
became payable upon the death of the insured on Novem¬ 
ber 8, 1919. 

1. (a) Appellant contends the admitted reinstatement 
herein (pursuant to Regulation 46 (Paragraph II of Find¬ 
ings of Fact)) was not retroactively effective as of Sep¬ 
tember 1, 1919 as implied from the stated conclusion that 
the policy contract subsequently lapsed again on October 
31, 1919 (Idem), and, if effective in September, contends 
that the reinstatement was only effective on and after 
September 26, 1919. 

1. (b) Appellant contends the first day of the current 
month was not and did not become the effective date of a 
reinstatement in said month until so established by the 
provisions of T. D. 61 issued on June 30, 1920 to be effec¬ 
tive prospectively on July 1, 1920, and not retroactively. 

1. (c) Appellant contends for purposes of determining 
the date of incontestibility, the policy contract herein is to 
be deemed reinstated on or after September 26, 1919 and 
not on September 1, 1919. 

2. (a) Appellant contends adoption of the mailing date 
of the second premium herein as the etfective date of its 
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tender conflicts with Regulations 20 etc., providing 
S the mailing date is only to be adopted to avoid an 
otherwise occurring forfeiture. 

2. (b) Appellant contends “tender” in Regulation 46 
means receipt, not mailing of the premium required to ef¬ 
fect the reinstatement, and that the reinstatement herein 
was elfective only on and after October 4, 1919, when said 
premium was received in the Bureau (Paragraph III of 
Findings of Fact). 

3. Appellant contends the rights of plaintiff herein are 
frustrated by arbitrary bookkeeping entries not justified 
by law. 

4. (a) Appellant contends the judgment below is not 
sustained by and is contrary to the evidence. 

4. (b) Appellant contends the judgment below is con¬ 
trary to law. 

5. Appellant contends reversal of the judgment below 
upon the law and facts is required in the interests of justice. 

Approval of the Parties 

The undersigned as attorneys for the appellant and ap¬ 
pellee herein hereby approve the foregoing agreed state¬ 
ment as a true and correct presentation of all matters of 
record pertaining to decision of the appeal, and consent 
that same be approved by the trial court herein, and certi¬ 
fied to the appellate court as the record on appeal. 

CAMDEN R McATEE 
Attorney for Appellant. 

DAVID A PINE AC 
Attorney for Appellee. 

9 Endorsed: Filed Mar 27 1939 

Order of Approval 

The parties by their attorneys having tendered herein 
an agreed statement of the case for approval and certifica¬ 
tion as the record upon appeal herein, and the Court being 
advised, it is this 27th day of March, 1939, 

CONSIDERED and ORDERED that said Agreed State¬ 
ment be and same is approved as conforming in all re¬ 
spect to the truth and stating fully all matters necessary 
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to present the questions raised by the appeal herein, and 
that same be certified to the United States Court of Ap¬ 
peals for the District of Columbia as the record upon said 
appeal. 

F. DICKINSON LETTS 
Justice, 

10 Order as to Appeal Undertaking 

Filed March 27, 1939 

• * • 

The plaintiff having* filed her notice of appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment for defendant this day entered 
herein, and having moved for a limited cost bond, or un¬ 
dertaking, and the Court being advised, it is this 27th day 
of March, 1939, 

CONSIDERED and ORDERED that the penalty of said 
bond or undertaking on said appeal be and the same is fixed 
at the sum of $100.00 with leave to deposit in the Court 
Registry the sum of $50.00 in cash in lieu of such bond or 
undertaking. 

F. DICKINSON LETTS 
Justice. 

Approved as to form: 

DAVID A. PINE A.C. 

Attor^iey fur Defendant. 


Memorandum 

April 13, 1939 

$50.00 cash deposit in lieu of bond on appeal by Mason, 
SpiUding & McAtee. 

11 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Cohimbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 



FXIZABETIT KERK VS. UNITED STATES OF AMERICA, 


9 


the foregoing pages imnibored from 1 to 10, both inclusive, 
to lie a true and correct transcript of the record, accord¬ 
ing to order of approval of Justice F. Dickinson Letts 
herein filed, copy of which is made part of this transcript, 
in cause No. 70830 at Law, wherein Elizabeth Kerr, as Ad¬ 
ministratrix of the estate of Joseph Kelly Kerr, deceased, 
is Plaintitf and The United States of America is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of April, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7391 Kerr, Administratrix, 
Appellant, vs. United States of America. United States 
Court of Appeals for the District of Columbia Filed Apr 
20 1939 Joseph W. Stewart, Clerk. 
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For the District Of Columbia. 


Elizabeth Kerr, As Administratrix 
of the Estate of 

Joseph Kelly Kerr, deceased, 

Appellant, 


No. 7391, 


The United States of America, 

Appellee. 


BRIEF FOR APPELLANT. 


Camden R. McAtee, 
Attorney for Appellant. 


Mason, Spalding <& McAtee, 

Washington, D. C., 

Of Counsel. 
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Elizabeth Kerr, As Administratrix 
of the Estate of 

Joseph Kelly Kerr, deceased, 
Appellant f 

V. 

The United States of America, 
Appellee. 


No. 7391. 


BRIEF FOR APPELLANT. 


As an agreed case this appeal presents the single 
question of law whether the War Risk term insurance 
contract of Joseph Kelly Kerr was in effect on Novem¬ 
ber 8, 1919, when he lost his life by accident. 

Below the United States District Court for the 
District of Columbia, without opinion, after hearing 
the case as a matter of law and fact upon the pleadings 
and stipulations, filed its findings of fact, concluded as 
a matter of law the contract was not in effect and 
entered judgment for appellee, of which reversal is here 
sought. 


JURISDICTION. 

The Agreed Statement suggests this. On March 20, 
1920, the Bureau of War Risk denied the claim for pay¬ 
ment of the insurance contract, and on November 6, 
1925, within six years thereafter, and the designated 
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beneficiary having died in the interval, appellant as the 
personal representative of insured, instituted this 
action in the court below. There, after hearing, judg¬ 
ment for appellee was entered on March 27, 1939, and 
this appeal was that day prayed and perfected. 

Said proceedings are pursuant to Section 19 (formerly 
Section 13) of the Act of October 6, 1917, as amended. 

PERTINENT STATUTES AND REGULATIONS. 
These are set forth in the appendix. 

STATEMENT AND QUESTION. 

During his lifetime in 1919, and before his accidental 
death on November 8, 1919, appellant’s decedent made 
payment of certain premium amounts whereby, under 
War Risk Bureau Regulation No. 46, his lapsed term 
insurance contract was “deemed to be reinstated.” 

After his death, the Bureau recognized said pay¬ 
ments as made on August 14, 1919, and October 4, 
1919, noted the contract reinstated as of “in September, 
1919,” and ruled said reinstatement became effective 
on and after September 1, 1919, until October 31, 1919, 
and the contract had again lapsed on November 8,1919, 
at the death of the insured. 

The short question, whether the reinstatement was 
effective on 

(a) On and from Sept. 1, 1919 extending through Oct. 31, 1919 

(b) On and from Sept. 26, 1919 extending through Nov. 26, 1919 

(c) On and from Oct. 1, 1919 extending through Dec. 1, 1919 

(d) On and from Oct. 4, 1919 extending through Dec. 5, 1919 

arises because the insurance would not be payable on 
November 8. 1919, at the death of insured, if effective 
on September 1,1919, but would be payable if effective 
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on any of the other dates. The Bureau ruling that it 
was effective on September 1, 1919, and had lapsed 
before November 8, 1919, was sustained by the (^ourt 
below without opinion. 

Appellee, in support of the decision of the Bureau and 
lower Court, will contend the mailing date, September 
26, 1919, of the amount required to effect the reinstate¬ 
ment, establishes September as the month of rein¬ 
statement and that the reinstatement became and was 
effective on the first day of September, prior to the act 
of tender required of insured as a condition precedent 
to reinstatement. 

Appellant will primarily contend October 4, 1919, 
the admitted date of Bureau receipt and credit of the 
amount mailed on September 26, 1919, is the effective 
date because thereon complete performance of an 
otherwise conditional tender was obtained. 

Appellant will contend, in the second place, accept¬ 
ance of the date of mailing, September 26, 1919, as the 
effective date is only conditional upon subsequent 
receipt of the required tender of “one month’s premium 
on the reinstated insurance,” whereby credit thereof 
on and after the effective date, and not from Septem¬ 
ber 1, 1919, in continuation of the contract is required. 

Without waiving its second contention that credit 
from the first day of the month is improper, appellant, 
lastly, will suggest this contention need not be decided 
if the effective date is October 4, 1919. In that event, 
whether the contract was effective from October 1 or 
October 4, 1919, is not material to its resulting effect 
on November 8, 1919. 
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ARGUMENT. 

The Statement of Points, relied upon by appellant 
for reversal of the judgment below, appear in the 
Agreed Case, and will be here followed, subject to 
necessary matters of explanation. 

POINTS RELIED ON BY APPELLANT. 

I. The material point of appellant is that upon 
fact and law the reinstated policy was in full 
force and effect and became payable upon 
the death of the insured on November 8, 

1919. 

I (a). Appellant contends the admitted reinstate¬ 
ment herein (pursuant to Regulation 46 
(Paragraph II of Findings of Fact)) was 
not retroactively effective as of September 
1, 1919, as implied from the stated conclu¬ 
sion that the policy contract subsequently 
lapsed again on October 31, 1919 (Idem), 
and, if effective in September, contends 
that the reinstatement was only effective 
on and after September 26, 1919. 

1 (b). Appellant contends the first day of the 
current month was not and did not become 
the effective date of a reinstatement in 
said month until so established by the 
provisions of T. D. 61, issued on June 30, 

1920, to be effective prospectively on July 
1, 1920, and not retroactively. 

I (c). Appellant contends for purposes of de¬ 
termining the date of incontestibility, the 
policy contract herein is to be deemed 
reinstated on or after September 26, 1919, 
and not on September 1, 1919. 
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There is no disagreement upon the Findings of Fact, 
of which the following is material. 

(Finding II.) Kerr’s S10,000 policy contract had 
lapsed on July 1,1919, after his discharge, at the expira¬ 
tion of grace period of 31 days, because of non-payment 
of the June monthly premium. 

(Finding III.) After the lapse, on August 4, 1919, 
Kerr mailed the Bureau a premium remittance of $6.50 
which was received on August 14, 1919, and mailed 
another remittance of $6.50 on September 26, 1919, 
which was received on October 4, 1919. 

(Finding III.) Kerr was accidentally killed at his 
place of residence, Bloomington, Indiana, on November 
8, 1919. The Bureau received notice of his death and 
death certificate on November 17, 1919. 

(Finding III.) The Bureau acknowledged his 
remittances as premium payments respectively for 
August and for July, 1919, by receipts (exhibited in the 
Agreed Statement) issued August 14, and October 8, 
1919, but did not post or credit the items. Bureau 
reports upon their credit status made subsequent to 
his death show various changes until they were finally 
credited, between March 4, and March 6, 1920, as 
premium payments made on August 14, 1919, and 
October 4, 1919 (the dates of their receipt) to the 
months of June and September, 1919, with the notation, 
“Regulation 46.” 

(Finding IV.) March 6, 1919, the Bureau refused 
payment of the insurance on the ground same was 
reinstated in the month of September, had lapsed again 
on October 31, 1919, for non-payment of another 
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premium, and was not in effect at Kerr’s death on 
November 8, 1919. 

The ultimate of these facts is that on September 26, 
1919, Kerr had mailed, and on October 4, 1919, the 
Bureau had received from Kerr premiums ‘Tor the 
grace month” upon his lapsed insurance, and “the 
amount of one month’s premium on the reinstated 
insurance; thereby, his insurance was “deemed to be 
reinstated” in the precise words of Regulation No. 46, 
but allegedly lapsed again before his death on November 
8, 1919. The sole controversial point is the effective 
date of reinstatement, whether September 1st, for the 
reason that the mailing of the second amount in that 
month may designate the first day of September; 
whether September 26th, for the reason that the date 
of the mailing of the remittance may be the effective 
date; whether October 4th, for the reason it is the 
admitted date of receipt; or October 1st, for the reason 
that it is the first day of the month of admitted receipt. 
Upon this point, decision depends. 

The case is one of first instance, as there was no 
opinion below: 

“We do not know on what grounds the District 
Judge’s action rested, since he wrote no opinion. 
(Kessler v. Strecker (U. S. Sup. Ct. 4/17/39)). 

The terms of the contract, as issued to Kerr originally, 
are here immaterial except as affected by Bureau 
regulations for its reinstatement recognized in the 
provisions of the original contract that: 

“* * * this insurance * * * may be reinstated 
within six months upon compliance with the terms 
and conditions specified in the regulations of the 
Bureau.”* 


1 Original contract form, Appendix. 
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whereby the Kerr policy, lapsed on July 1, 1919, 
specifically provided for its reinstatement within six 
months, or before November 1, 1920, upon compliance 
with the terms and conditions specified in the regula¬ 
tions. 

Before discussing the reinstatement and the pertinent 
regulations, it seems proper here briefly to refer to 
definition of the former, and to judicial notice and 
interpretation of the latter. 

Upon lapse the original policy comes to an end with 
cease of further liability, but its prior existence is a 
necessary prerequisite to consideration of a claim for 
reinstatement. Prior to the amending Act of 1921, 
reinstatement of lapsed war risk insurance policies 
lacked statutory provision, and the matter was one of 
Bureau regulation. Reinstatement is not the fulfill¬ 
ment of any contractual obligation, but is the making 
of a new contract by sanction of the regulation or statute. 
These propositions are drawn from Meadows v. United 
States, 281 U. S. 271, 275; they likewise apply to a 
commercial contract {Taium v. Guardian Life Ins. Co., 
75 F. (2) 476). Therefore, reinstatement is the renewal 
of a lapsed contract by consent of the parties effected 
by insurer approval of acts required from the insured 
person. 

Next, it is pertinent that Bureau or departmental 
regulations, having the effect of law*, are judicially 
noticed {Caha v. United States, 151 U. S. 211, 222, 
United States v. Stand, 102 F. (2) 472, 475) and their 
retroactive application is authorized. (White v. United 
States, 270 U. S. 175; United States v. Conklin, 27 F. 
(2) 46; Magruder v. United States, 32 F. (2) 807.) 

The Bureau regulation to be applied is only the phrase 
of T. D. 47: 
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“* * * the insured shall * * * make tender of the 
premium for one month (the grace period) on the 
amount of insurance to be reinstated, and also of 
the amount of at least one month’s premium on the 
reinstated insurance.” 

whereof Regulation No. 46 provided: 

♦ when any insured * * ♦ has, prior to 
February 1, 1920, tendered within his lifetime to 
the Bureau of War Risk Insurance an amount 
sufficient to pay the premiums required to be paid 
under T. D, 47, W. R. * * * as a condition to 
reinstatement, such insurance shall be deemed to be 
reinstated.” 

Application of T. D. 47, of course, involves prior, 
present and future regulations and Bureau attitudes to 
determine the effective date of the admitted reinstate¬ 
ment here established under these provisions and con¬ 
ceded by the Bureau in ruling upon the claim made 
after the death of Kerr. 

Appellant submits the proper construction is that the 
tender under T. D. 47 is declared a payment by Regula¬ 
tion No. 46, and actual receipt of the amounts fixes the 
effective date of reinstatement to be October 4, 1919, 
and that the Bureau attitudes and regulations confirm 
this conclusion and deny September 1, 1919, as the 
effective date or September 26, 1919, as other than a 
provisionally effective date. 

In the first place, a tender amounting to payment, 
without other acts of insured, and here ratified by 
Regulation No. 46 as sufficient to reinstate the insur¬ 
ance, was recognized in specific instances in T. D. 45, of 
May 17, 1919, and in T. D. 50 and Regulation No. 39, 
both of September 29, 1919, which were issued in 
Kerr’s lifetime. Regulation No. 46 only widened the 
recognition of reinstatement by general retroactive 
action to include other instances of compliance when 
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tender and payment was evident. In this benevolent 
attitude, the Bureau was protected by its right to 
disallow the reinstatement within six months from its 
effective date for cause appearing in such interval. ‘ 

The first day of the calendar month for persons 
separated from the service, as distinguished from the 
last day of the calendar month for persons in the 
service,—is declared the due date of premiums on 
continuing insurance in various regulations. 

But fixation of the first day of the month as the 
effective date of reinstatement, in cases of persons 
separated from the service, did not occur until estab¬ 
lished as of July 1, 1920, and thereafter, by T. D. 61 of 
June 30, 1920, which revoked T. D. 47 and other 
conflicting regulations. In fact, the effective date in the 
prior regulations thus revoked was indefinitely stated 
as within stated periods or months’* and administrative 
and judicial decisions disclose numerous reinstatements 
on dates within a month.® 

‘ In 7 C. G. 248, a Bureau reinstatement made on November 26,1926, 
appears voided by a letter of contest issued within the ensuing six 
months. 

^ “at any time" T. D. 32, Sept. 20, 1918. 

T. D. 39, Dec. 17, 1918. 

T. D. 53, Sept. 29, 1919. 

T. D. 57, Jan. 26, 1920. 

“Before the expiration of” (designated periods) 

T. D. 45, May 17, 1919. 

“within 18 months,” or thereafter in p>eriods 
T. D. 47, July 25, 1919. 

* 1925, July 14—5 Comp. Gen. 503. 

1925, May 14—5 Comp. Gen. 934. 

1926, Nov. 26— 7 Comp. Gen. 248. 

1920, Dec. 8—United States v. Barker, 36 F. (2) 556. 

1922, Mar. 2—^Watson v. United States, 45 F. (2) 589. 

1924, Aug. 24—United States v. Johnson, 46 F. (2) 551. 

1923, Nov. 9—Sprencel v. United States, 47 F. (2) 501. 

1919, Aug. 7—^United States v. Stainey, 48 F. (2) 150. 

1923, Feb. 14—Heineman v. Heineman, 50 F. (2) 696. 

1926, Jan. 6—Irons ». Smith, 62 F. (2) 644. 
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Selection of such dates within a calendar month 
resulted from the Bureau determination thereon of 
compliance with the necessary precedent condition,* 
until the later regulation moved the effective date 
backward to the first day of the calendar month of 
ascertained compliance. 

The uniform practice of the Bureau to make a re¬ 
instatement effective within a calendar month on the 
date of determination that conditions precedent were 
met, is shown in the previously cited Comptroller 
General and judicial decisions. Such prior practice 
and its subsequent change to reinstatement on the first 
day of the month of compliance, pursuant to T. D. 61, 
effective July 1, 1920, and subsequent similar regula¬ 
tions, is described in 8 C. G. 75: 

“It has been heretofore held by this office that 
the incontestible period begins to run from the 
date the Veterans Bureau has determined that all 
conditions precedent for reinstatement of insxirance 
fixed by the statute have been met. * * * 

“There were not considered in that connection 
V. B. regulations under which a reinstatement and 
conversion may be made effective the first day of 
the month in which the requirements of law are 
complied with by the applicant * * *. 

“It is understood that under the regulations of 
the V. B. * * * that a reinstated and converted 
policy may be made effective from the first day of 
the month in which the application for reinstate¬ 
ment and conversion has been finally accepted by 
the Bureau.” 

In United States v. Johnson, 46 F. (2) 551-2, supra, 

‘ In 5 C. G. 934 a contract appears provisionally reinstated February 
12,1925, subject to payment of further required premiums, and endorsed 
on their receipt “reinstatement completed effective May 14, 1925,” 
which latter date is ruled by the Comptroller General to be the effective 
date. 
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of the statutory term “hereinafter revived’’ the Court 
concludes: 

“The determination of these facts in favor of the 
claimant revives or reinstates the policy or a part 
thereof,” 

Lastly, appellant submits the situation here is 
controlled by the general rule that the contract is to be 
favorably construed for the benefit of the insured. In 
Boyett V. United States, 86 F. (2) 66, 67, it is tersely 
stated: 


“The rule that ‘an ambiguity is to be resolved 
in favor of the insured’ applies to a policy issued 
by the United States, for, as in other cases of 
insurance, the writing is prepared and proposed 
by the insurer on which he takes the insured’s 
money, and it ought not to be given any doubtful 
or unreasonable meaning to defeat the protection 
offered.” 

The foregoing summarizes that, through the period 
applicable to this Kerr case,—that is, until after March 
6, 1920—the Bureau reinstated the lapsed insurance of 
persons separated from the service on the date within 
the month when it determined the insured has complied 
with the conditions precedent, and not as of the first 
day of the month of his compliance. This is expressly 
provided in Regulation No. 46 of February 5, 1920“ 
under which the present reinstatement was made. 

This paragraph specifically disregards the first day of 
the month of reinstatement. It can hardly be claimed 
the paragraph is not applicable here because Regula¬ 
tion No. 46-A® of February 17, 1920, limits its applica- 


> See Paragraph 2 of same, Appendix. 
* See Appendix. 
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tion to the months of November, 1919, through January, 
1920, by stating the system of designating the month 
for which the payment was received and credited 
began with November. The receipts exhibited in the 
findings as sent to Kerr in August, and before Novem¬ 
ber, 1919, show conclusively the system was then 
effective. 

The date of determination, as the effective date of 
reinstatement, flows from the wording of T. D. 47 
that insured must tender “the amount of at least one 
month's premium on the reinstated insurance.” If the 
premium be applied as of the first of the month, that 
day must become the effective date, and the reinstate¬ 
ment is retroactive and before the date of determina¬ 
tion. This contradicts the express language of the 
regulations and decisions referring to the tender and 
payment as a “condition precedent” to reinstatement. 
It contradicts Regulation No. 46 that the “date of 
payment” is when “such contract shall be deemed to 
be reinstated.” 

The foregoing deals with regulations governing re¬ 
instatement of insurance after separation of the 
insured from the service. Appellant’s contention that 
such reinstatement is effective on the date within the 
month of determined compliance with the tender and 
payment required as a condition precedent, becomes 
conclusive when reference is made to T. D. 48, of 
September 29, 1919, governing reinstatement while the 
insured remained in active service. 

In T. D. 48 the tender is not as in T. D. 47 of 

“* * * the amount of at least one month’s 
premium on the reinstated insurance”; 

it is on the contrary and definitively: 
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“* * * The amount of one month’s premium on 
the reinstated insurance for the mordh in which 
application for reinstaiement is made” (Italics 
inserted for emphasis.) 

If Kerr were in the active service his premium on the 
reinstated insurance would, under T. D. 48, have been 
credited to September, the month of his application. 
But he was not in the service, and was only subject to 
T. D. 47, which expressly required his payment of a 
“month’s premium on the reinstated insurance,” and 
not, as in T. D. 48 “for the month in which application 
for reinstatement is made.” 

The impropriety of the mailing date as determining 
the month or date of effective reinstatement is suggested 
by the foregoing. Under T. D. 48, the words “the 
month in which the application for reinstatement is 
made” may identify September as inclusive of the 
admitted mailing date. But T. D. 47 omits such 
definition and calls for “one month’s premium on the 
reinstated insurance.” Regulation No. 46, defines that: 

“* * * if such premium has been paid or mailed 
* * * such contract shall be deemed to be rein¬ 
stated as of date of payment of the premium for 
which such receipt has been issued or should be 
issued * * 

and leaves the effective date hanging between “paid or 
mailed.” 

In this confusion, the just gi'ound of decision springs 
from the basic proposition that mailing accomplishes 
only a conditional tender subject to completion by 
receipt or collection of its amount in actual payment 
to the Bureau. In 7 Comp. Gen. 387, insured died 
August 20, 1926, before he had opportunity to make 
good his valid check issued July 30th, but dishonored 
August 17, by exhaustion of his bank balance that day 
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through presentation of other outstanding checks. In 
holding his policy lapsed before his death, the Comp¬ 
troller General said: 

“In 37 Corpus Juris 494, it is stated: 

“* * * But if a check is given as conditional 
payment only and is not in fact paid before the 
death of insured, the transaction is not sufficient 
to prevent a forfeiture. Citing Neill v. Union 
Mut. L. Ins. Co., 7 Ont. A. 171.” 


That mailing may be recognized as a conditional 
tender, subject to effective fulfillment is evident in 
Regulation No. 20 hereinafter discussed, but is limited 
to the prevention of an otherwise occurring forfeiture. 
Its lack of effect, under the general rule, is tersely 
stated in 32 Corpus Juris, page 1024: 

“Except in cases where the post office may be 
considered the agent of the company, under the 
usual rule, a payment by mail does not take effect 
at the time of depositing the letter in the mail, but 
only upon the actual receipt of the letter by the 
company.” (Citing Mutual R. L. L. Assn. v. 
Tuchfeld, 159 Fed. 833, 839.) 

The foregoing points of error in the judgment below 
are thus plainly established in the Bureau practice, 
exemplified in its regulations and decisions, shown in 
administrative and judicial precedents, and based upon 
fundamental propositions of law. 

II (a). Appellant contends adoption of the mail¬ 
ing date of the second premium herein as 
the effective date of its tender conflicts 
with Regulations 20 etc., providing the 
mailing date is only to be adopted to avoid 
an otherwise occurring forfeiture. 
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II (b). Appellant contends “ tender ” in Regula¬ 
tions 46 means receipt, not mailing of the 
premium required to effect the reinstate¬ 
ment, and that the reinstatement herein 
was effective only on and after October 4, 
1919, when said premium was received in 
the Bureau. (Paragraph III of Findings 
of Fact.) 

Regulation No. 20,' of February 21, 1919, has been 
previously mentioned briefly as an exception to the 
general rule that mere mailing does not perfect a 
tender. 

Appellant invoked this regulation as a rebuttal and 
estoppel to appellee’s contention that the Bureau 
practice always recognized the mailing date of a 
premium as the tender thereof, claiming such practice 
would make the Regulation mere surplusage, and not a 
special exception to the general rule. 

Since the hearing below, it appears the alleged Bureau 
practice has reasonably prevailed only subsequent to 
Regulation No. 55, of September 24, 1920, and unre¬ 
voked, had no previous existence, and is inapplicable 
to the present case. Regulation No. 55 provides: 

‘‘(2) Hereafter for the purpose of determining 
whether a premium tendered on U.S.G. life insur¬ 
ance shall be accepted and a regular receipt issued 
therefor the grace period for the payment of the 
premium shall be computed so as to include 31 
days from and after the date on which the premium 
was due. The podmark date will govern the date on 
which the prerniv/m was tendered. (Italics inserted 
for emphasis.) 

Prior to Regulation No. 55, by Regulation No. 20, 


‘ See Appendix. 
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the Bureau declared, for the purpose of preventing the 
lapse of the insurance for non-payment of premium, a 
premium should be regarded as paid, subject to subse¬ 
quent honor of any check or draft upon presentation 
for payment, if it was established that same was de¬ 
posited in the mail, properly addressed to the Bureau, 
before midnight of the last day of the calendar month 
in which the premium was payable, by the insured or a 
person authorized by him. 

As previously stated, this plainly constitutes an 
exception to the general rule, that the mail remains 
alone the agent of the insured until otherwise recognized 
by the insurer, plainly defines a conditional tender as 
subject to ultimate collection, and plainly is confined 
to avoidance of a forfeiture: Its precise application 
could only possibly apply here if, for example, Kerr's 
second remittance was mailed January 31, 1920, and 
was not received until after February 1, 1920. If it was 
said his right to reinstatement was forfeited by non¬ 
receipt before February 1, 1920, Regulation No. 20 
might make the reinstatement conditionally effective 
when he mailed the premium. 

Being so limited in application to prevention of a 
forfeiture, the Regulation affords no justification for 
adopting the mailing date herein. Especially is this 
true when it appears such adoption with application of 
the premium to September 1st effects the very for¬ 
feiture complained as error herein. The Regulation 
points adoption of the receipt date as the effective date 
of reinstatement, by declaring the prior effective date 
to be conditional until so perfected. It follows October 
4, 1919, is the effective date as appellant contends. 

Previous argument has indicated “tender,” in 
T. D. 47, is defined into “actual receipt” in Regulation 
No. 46. The doubt to be allayed herein probably 
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springs from a misconception of the purposes and nature 
of tender. 

“ ‘Tender’ is an offer of performance, not per¬ 
formance itself. When unjustifiably refused, one 
of its effects is to place the other party in default, 
and permit the party making the tender to exercise 
his remedies for breach of contract.” Walker v. 
Houston^ 215 Cal. 742; 12 Pac. (2) 952. 

The Bureau here in\’ited a tender, which, if by mail, 
was alw’ays conditional until determined as complete in 
its Washington office. Being conditional until ac¬ 
complished and determined by receipt of the required 
premium on or as of October 4, 1919, the tender was 
only then complete and the reinstatement effective. 
In the insurance records of the Bureau, continuing or 
reinstated insurance must be a matter of record, and 
the quoted regulations imply the necessity of such 
record. A very similar case arose in Leahy v. United 
States, 10 F. (2) 617 where the regulation required a 
change of beneficiary, unless made by will, to be made 
by written notice received and recorded in the Bureau. 
Plaintiff alleged same was mailed, and the Bureau 
denied receiving any such notice, whereof, the opinion 
concludes: 

“Contrary to plaintiff’s contention, mere mailing 
of the notice does not suffice. If not by the Bureau 
received, mailing goes for nothing and is not 
performance of the condition. * * *. For the 
nonce, the postal authorities are the agents of the 
insured, and his are the consequences of any 
their failure of duty, even as in any like case of 
resort to the post in performance of conditions.” 

Thus, the estoppel of Regulation No. 20, against 
acceptance of the mailing date, and in denial of such 
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practice, and the subsequent adoption of the practice 
have been shown, and that “tender’’ here is perfected 
only by determination after actual receipt of the 
required premiums. Thus, October 4, 1919, not Sep¬ 
tember 26, 1919, is the proper date of reinstatement 
from which the Kerr contract was in effect. 

III. Appellant contends the rights of plaintiff 
herein are frustrated by arbitrary book¬ 
keeping entries not justified by law. 

IV (a). Appellant contends the judgment below 
is not sustained by and is contrary to the 
evidence. 

IV (b). Appellant contends the judgment below 
is contrary to law. 

V. Appellant contends reversal of the judgment 
below upon the law and facts is required in 
the interests of justice. 

These contentions have been particularized in the 
foregoing argument. 

Generally, they deserve material consideration to 
which extended statement is not necessary. They 
speak for themselves. 

Bookkeeping enters this case in the contention that 
no credits are recognized except for the entire calendar 
month in Bureau transactions. Fractions of months 
are of themselves confusing, but it is more confusing to 
say legal rights must fall to prevent them arising. 
Early in its administration, the Bureau ordered: 

“* * * the Bureau shall withhold from the 
proceeds thereof the amount of any unpaid pre¬ 
miums.” (T. D. 25, April 8, 1918.) 

T. D. 39, Dec. 17, 1918, waived payment of the 
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premium due on the last day of the month in which 
insured was in the ser\’ice by declaring same and further 
premiums to be payable on the first day of the following 
calendar months. 

Where insured, upon reinstatement, paid more than 
T. D. 47 required, T. D. 51, September 29, 1919, 
authorized application of the excess “tow’ard the pay¬ 
ment of future premiums,” thus indicating fractional 
month insurance. 

In 5 C. G. 933, a partial payment caused a provisional 
reinstatement on February 12, 1925, which was com¬ 
pleted by receipt of additional required payments on 
May 14, 1925, but the check for the partial payment 
was dishonored on presentation at a subsequent date, 
when the policy had matured, if reinstated. Holding 
it reinstated, the Comptroller General directed the 
partial payment be collected from insured, or deducted 
from the next insurance installment. 

These precedents indicate partial or overdue pay¬ 
ments and their waiver or collection from insurance 
proceeds, and that bookkeeping is adjusted to them. 

The evidence here imports good faith in Kerr, and 
that the Bureau made error after error. It misled him 
by its receipts to believe his contract was continuing 
effective in July and August and that his September 
remittance was in usual course. It failed to notify 
him otherwise, or to return his premiums or to cooper¬ 
ate toward reinstatement in his lifetime. These omis¬ 
sions lie at the bottom of the present controversy. 

The law derived from the regulations clearly shows 
error in the existing decision of the controversy. Both 
fact and law justify its correction. 

The basically important, but poorly performed 
functions of the Bureau are important to proper decision 
herein. By the law, the Bureau is required to formulate 
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the insurance contract, to ‘‘determine and publish” 
its “exact terms and conditions,” with “provisions 
reasonable and practicable.’” Its administrative 
determination as to the grant or denial of rights thereby 
asserted is necessarily adversary in effect.' Inexact, 
unreasonable and impracticable provisions are tied to 
this claim, and ease and certainty are put aside in 
contriving its denial. 

In this situation, appellant prays judicial aid to 
establish a simple claim by tearing away the spidery 
web of indefinite regulations that have so long restrained 
and obscured its inherent justice. 

CONCLUSION. 

Appellant respectfully submits the judgment below 
should be reversed and the insurance contract held to 
be in effect on November 8, 1919, at the death of in¬ 
sured. 

Respectfully submitted. 

Camden R. McAtee, 
Attorney for Appellant. 


‘ Section 402 of Act, in Appendix. 

* United States v. AbUene & S. R. Co., 265 U. S. 274. 
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APPENDIX. 

Note: The following, and other Decisions and Regu¬ 
lations cited in the Brief, except as otherwise hereafter 
indicated, are taken from “Part I, Regulations & 
Procedure, United States Veterans Bureau, Active and 
Obsolete Issues as of December 31, 1928. (U. S. 

G. P. 0., 1930.) 

Act of October 6, 1917 (40 St. 398): 

“Sec. 13. That the director, subject to the 
general direction of the Secretary of the Treasury, 
shall administer, execute, and endorse the provis¬ 
ions of this Act, and for that purpose have full 
power and authority to make rules and regulations 
not inconsistent with the provisions of this Act, 
necessary' or appropriate to carry out its purposes, 
and shall decide all questions arising under this 
Act, except as otherwise provided in section 
five * * *” 

“Sec. 402. That the Director, subject to the 
general direction of the Secretary of the Treasury, 
shall promptly determine upon and publish the full 
and exact terms and conditions of such contract of 
insurance. * * *” 

Original form of Policy—(Reg. & Pr. U.S.V.B., pt. II, 
pp. 1235-37): Bulletin No. 1, issued October 15, 
1^7, pro\'ided in part as follows: (Italics inserted.) 

“3. That the insurance has been granted will be 
evidenced by a policy or policies issued by the 
bureau, which shall be in the following general 
form (which form may be changed by the bureau 
from time to time, provided that full and exact 
terms and conditions thereof shall not be altered 
thereby): 

“Military and Naval Insurance Policy 
“The United States of America, Treasury Depart¬ 
ment, Bureau of War Risk Insurance 
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‘‘Under the authority granted by Congress in 
an act amending ‘An act entitled “An act to 
authorize the establishment of a Bureau of War 
Risk Insurance in the Treasury Department/’ 
approved September 2, 1914, and for other pur¬ 
poses,’ approved October 6, 1917, and subject in 
all respects to the provisions of such act, of any 
amendments thereto, and of all regulations there¬ 
under, now in force or hereafter adopted, all of which, 
together with this policy, the application therefor, 
and the terms and conditions published under 
authority of the act, shall constitute the contract: 

“Hereby insures from and after the.day of 

., 19 , John Doe, of Illinois, private. 

Company A, Third Infantry, conditioned upon the 
payment of premimns as herein provided, for the 
principal amount of S5,000, converted into monthly 
installments of S28.75 (the equivalent, when paid 
for 240 months, of the sum insured, on the basis of 
interest at the rate oi Z]/> per cent per annum) 
payable— 

:|c * 3|c :|c 4c :ic 

“Premiums shall be paid monthly on or before 
the last day of each calendar month and will, unless 
the insured otherwise elects in writing, be deducted 
from any pay due him/her from the United 
States or deposit by him/her with the United 
States, and, if so to be deducted a premium when 
due will be treated as paid, whether or not such 
deduction is in fact made, if upon the due date 
the United States owe him/her on account of pay 
or deposit an amount sufficient to provide the 
premium, provided that the premium may be paid 
within SI days after the expiration of the month, 
during which period of grace the insurance shall 
remain in full force. If any premium be not paid, 
either in cash or by deduction as herein provided, 
when due or within the days of grace, this insur¬ 
ance shall immediately terminate, but may be 
reinstated within six months upon compliance with 
the terms and conditions specified in the regulations 
of the bureau. * * *” 
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Contestibility provision: 

Act of June 7, 1924 (43 St. 627): 

“Sec. 307. All such policies of insurance hereto¬ 
fore or hereafter issued shall be incontestable after 
the insurance has been in force six months from the 
date of issuance or reinstatement, except for fraud 
or nonpayment of premiums and subject to the 
provisions of section 23: Provided, That a letter 
mailed by the bureau to the insured as his last 
known address informing him of the invalidity of 
his insurance shall be deemed a contest within the 
meaning of this section: Provided further, That this 
section shall be deemed to be in effect as of April 
6, 1917.” 


Decisions and Regulations: 

T. D. 47, July 25, 1919: Revoked by Treasury 
Decision 61) 

“Insurance—After separation from the ac¬ 
tive Military or Naval Service. 

“1. When any person insured under the pro¬ 
visions of the war risk insurance act leaves the 
active military or naval ser\'ice for reasons not 
precluding the continuation of insurance, the 
monthly premium which, had he remained in the 
service, would have been payable on the last day 
of the calendar month in which he was discharged 
will be payable on the first day of the calendar 
month following the date of his discharge, and 
thereafter monthly premiums shall be payable on 
the first day of each calendar month. The premium 
payable on the first day of any calendar month 
may, however, be paid at any time during such 
month, which shall constitute a grace period for 
the payment of such premium. If the premium is 
not paid before the expiration of such grace period 
the insurance shall lapse and terminate. 

“2. In every case where reinstatement, in whole 
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or in part, of lapsed or canceled insurance is 
desired, the insured shall file with the Bureau of 
War Risk Insurance a signed application therefor 
and make tender of the premium for one month 
(the grace period) of the amount of insurance to be 
reinstated, and also of the amount of at least one 
month’s premium on the reinstated insurance. In 
cases where the insured desires to convert his 
lapsed term insurance he shall make tender of the 
premium for one month (the grace period) on the 
amount of term insurance to be reinstated and 
converted, and also of the first premium on the 
converted insurance. 

“3. Insurance lapsed or canceled may be re¬ 
instated within 18 months after the month of 
discharge, provided the insured is in as good health 
as at date of discharge or at the expiration of the 
grace period, whichever is the later date, and so 
states in his application: and may be reinstated 
after 18 months succeeding the month of discharge, 
provided such insurance has not been lapsed for 
more than one year, under the following conditions: 
(a) Within three calendar months succeeding the 
grace period if the insured is in as good health as 
at the expiration of the grace period and so states 
in his application: (b) within 11 calendar months 
succeeding the grace period if the insured is in as 
good health as at the expiration of the grace 
period and so states in his application and includes 
therewith a formal report of examination made by a 
reputable physician, substantiating said state¬ 
ment to the satisfaction of the Director of the 
Bureau of War Risk Insurance. 


“4. Treasury Decision 45 W. R. and all other 
regiilations heretofore made which conflict with the 
foregoing are hereby revoked. 
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T. D. 48, September 25, 1919: 

“ Insurance—While Insured is in the Active 
Service. 

“G. In every case where reinstatement, in whole 
or in part, of lapsed or canceled term insurance is 
desired, the insured shall file with the Bureau of 
War Risk Insurance tlirough military channels a 
signed application therefor, and make tender of 
the premium for one month (included in the grace 
period) on the amount of term insurance to be 
reinstated, and also of the amount of one month’s 
premium on the reinstated insurance for the month 
in which application for reinstatement is made.” 

Reg. 39, September 29, 1919: 

“Insurance—premiums on reinstatement 

PRIOR TO THE DATE OF TREASURY DECISION 
47 W. R., MAY BE Applied as provided for 
UNDER Treasury Decision 47 W. R. 

“When any insured whose insurance has been 
terminated by lapse or cancellation, excepting 
that portion of the insurance which is converted, 
has prior to the date of Treasury Decision 47 
W. R., tendered within his lifetime to the Bureau 
of War Risk Insurance, an amount sufficient to 
pay the premiums required to be paid under 
Treasury Decision 47 W. R. as a condition to 
reinstatement, such insurance shall be deemed to 
be reinstated and a written application, statement 
of good health or other conditions required by 
Treasury Decision 47 W. R. or prior Treasury 
decisions shall not be required. 

Reg. No. 40, February 5, 1920: Amended by Regula¬ 
tion 46-A). 
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“Insurance—Reinstatement prior to Feb¬ 
ruary 1, 1920. 

“1. Notwithstanding the provisions of Regula¬ 
tion No. 39, dated September 29, 1919, when any- 
insured whose insurance has been terminated by 
lapse or cancellation has, prior to February 1, 1920, 
tendered within his lifetime to the Bureau of War 
Risk Insurance an amount sufficient to pay the 
premiums required to be paid under Treasury 
Decision 47 W. R. or any other Treasury decision 
or regulation as a condition to reinstatement, such 
insurance shall be deemed to be reinstated and a 
written application, statement of good health or 
other condition prescribed by Treasury Decision 
47 W. R. or other Treasury decisions, shall not be 
required. 

“2. If a premium under a yearly renewable term 
insurance contract has been paid or mailed to the 
Bureau of War Risk Insurance during the lifetime 
of the insured and prior to February 1, 1920, for 
which premium a receipt has been issued or should 
be issued for a designated month prior to February, 
1920, as stated on the receipt, such contract shall 
be deemed to be reinstated as of date of payment 
of the premium for which such receipt has been 
issued or should be issued, and a written applica¬ 
tion, statement of good health or other conation 
prescribed by Treasury decisions or regulations 
issued prior to February 1, 1920, shall not be 
required. 

Reg. 46 a, Februaiy 17, 1920; 

“Proper Interpretation of Regulation No. 46. 

“A question has arisen concerning the interpre¬ 
tation of the expression ‘designated month’ in 
paragraph 2 of Regulation No. 46 issued February 
5, 1920. 

“The expresion ‘designated month’ refers to the 



27 


system recently inaugurated in the insurance 
division of sending out a receipt for premiums 
which designates on the face of the receipt the 
month for which the premium payment is received 
and credited. The system commenced November 
1, 1919, and the expression ‘designated month’ in 
Regulation No. 40, and, consequently, the applica¬ 
tion of paragraph 2 of Regulation No. 46, is 
limited to the months of November and December, 
1919, and January, 1920. 

T. D. 61, June 30, 1920; 

“Insurance—Reinstatement of Term Insur¬ 
ance AFTER Separation from the Active 

Service. 

“7. Effective date of reinstatement or reinstatement 
and conversion .—The effective date of term insur¬ 
ance reinstated, or reinstated and converted, shall 
be the first day of the month in which the require¬ 
ments for reinstatement, or reinstatement and 
conversion, have been complied wdth, unless the 
applicant requests the bureau in writing that the 
effective date shall be the first day of the following 
month. 

“8. This regulation shall become effective on 
July 1, 1920. Treasury Decision 47 W. R. and 
Treasury Decision 50 W. R. are hereby revoked 
as of July 1, 1920. All other regulations in conflict 
with this regulation are modified accordingly.” 

Reg. No. 20: February 20, 1919. 

“Payment of Insurance Premiums by Mail. 

“By virtue of the authority conferred in section 
13 of the war risk insurance act, the following 
regulation is promulgated for observance by all 
officers and representatives of the Bureau of War 
Risk Insurance: 

“When it appears, by proof satisfactory to the 
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bureau, that the person to whom has been granted 
insurance under the war risk insurance act, or any 
person authorized to act on his behalf, has de¬ 
posited in the mail, before midnight of the last day 
of the calendar month in which a premium for 
war risk insurance becomes payable, a letter 
properly addressed to the Bureau of War Risk 
Insurance, Washington, D. C., containing money, 
check, draft, or money order, in payment of a 
premium, such premium shall be regarded as paid, 
for the purpose of preventing the lapse of the 
insurance for nonpayment of premium: Provided, 
That if payment is by check or draft, such check 
or draft is honored on presentation for payment: 
And provided further, That if the letter containing 
money, check, draft, or money order is not received 
by the bureau, it shall not be considered as pay¬ 
ment of premium except for the purpose of prevent¬ 
ing the lapse of the insurance. 

Reg. No. 55 : September 24, 1920. 

“Insurance—Grace Period for Payment of 
Premiums. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 
No. 7391 

Elizabeth Kerr, as Administratrix of the Estate 
OF Joseph Kelly Kerr, Deceased, appellant 

V. 

The United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a judgment for the Gov¬ 
ernment in a suit brought on November 2, 1925, by 
the appellant, Elizabeth Kerr, Administratrix of 
the Estate of Joseph Kelly Kerr, deceased, to 
recover death benefits under war risk term in¬ 
surance which was originally issued to the plain¬ 
tiff’s decedent in December 1917. 

The sole question presented is whether the trial 
court was correct in its conclusion of law (R. 6) to 
the effect that the insurance was not in force on 
November 8, 1918, the date of the insured’s death. 

( 1 ) 




It appears by the trial court’s fiudings of fact, 
which are not in dispute, that the original insur¬ 
ance lapsed for nonpayment of the monthly pre¬ 
mium due June 1, 1919 (R. 3); that subsequently 
the insured made two remittances to the Bureau 
of War Risk Insurance, in the form of money 
orders in the amount of $6.50 each; that the first 
remittance was mailed August 4, 1919 and was 
received by the Bureau on the 14th of that month; 
that the second remittance was mailed on Septem¬ 
ber 26, 1919 and was received on October 4; that 
no application for reinstatement of the insurance 
and no instruction or request with respect to either 
of the remittances was submitted to the Bureau 
(R. 4); that receipt cards were mailed to the in¬ 
sured, which indicated acknowledgement by the 
Bureau of the first remittance as pajunent of a i)re- 
mium for the month of August and of the second 
remittance as payment of a premium for July; 
that the receipt card for the second remittance con¬ 
tained the notation “Date paid 9/26/19” (R. 5), 
i. e. the day on which that remittance was mailed; 
that these remittances were first credited in the 
records of the Bureau as payments of premiums 
for the months of June and July 1919, later as 
premiums for July and September, and finally as 
premiums for June and September with the no¬ 
tation “Reg. 46” (R. 4) ; that, in accordance with 
the final credit, the Bureau,, in a letter dated March 
6,1920, advised appellant, who had filed a claim for 
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death benefits, that the insurance was not in effect 
on November 8 ,when the insured died; that it had 
been reinstated in the month of September, but had 
again lapsed on October 31, 1919, due to the fail¬ 
ure of the insured to make another premium pay¬ 
ment, and that an award could therefore not be 
made (R. 5). 

PERTINENT STATUTES, REGULATIONS, AND 
ADMINISTRATIVE OPINIONS 

The pertinent statutes, regulations and admin¬ 
istrative opinions are set forth in the Appendix, 
infra, p. 23, or in the appellant’s brief. 

SUMMARY OF ARGUMENT 

It is submitted that the reinstated insurance ceased 
prior to the death of the insured 

I 

The Director's denial of the appellant’s claim 
was based upon an interpretation of administrative 
regulations which is entitled to the greatest weight 
since he himself had promulgated such regulations 
and his decision denying the claim was rendered 
pursuant to the duty imposed on him by statute of 
determining all questions arising thereunder. 

II 

The Director correctly determined in effect (a) 
that the insurance was reinstated under Regulation 
No. 46 in September 1919, the month during which 
the second remittance was mailed to the Bureau, 
and (b) that that remittance was applicable to the 
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payment of a premium for September only, irre¬ 
spective of whether the reinstatement should be re¬ 
garded as having occurred on the first of that 
month or on the twenty-sixth, when the remittance 
was mailed. 

A 

It wns correctly determined in effect that the 
amount sufficient to reinstate the insurance under 
Regulation No. 46 was “tendered^’ within the mean¬ 
ing of that regulation, on September 26, when the 
second remittance was mailed, thereby effecting a 
reinstatement of the insurance during that month. 

1. This interpretation to the effect that the re¬ 
mittance was tendered when mailed, not, as ap¬ 
pellant insists, when received by the Bureau, is 
entirely fair to all persons interested in any insur¬ 
ance to which the regulation might be applicable, 
being beneficial to some, though not to others, de¬ 
pending on the circumstances of the particular 
case. 

2. The second paragraph of Regulation No. 46, 
on which the appellant relies, is wholly inapplicable 
as construed in Regulation No. 46-A. 

3. One of the authorities cited by the appellant 
in support of her contention on this point supports 
the contrary view. The other cases cited by ap¬ 
pellant in this connection are not in point. 

4. There is manifestly no support for appellant's 
contention that the Government’s interpretation of 
Regulation No. 46 conflicts with Regulation No. 20, 
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since the latter relates to the date when a tender 
was effective for purposes other than reinstatement. 

5. Appellant’s contention that the Government’s 
interpretation is inconsistent with the administra¬ 
tive practice previously followed is opposed to the 
presumption which arises as to the regularity of 
official acts, and the appellant has failed to meet 
the burden of overcoming that presumption by 
proof of the existence of such practice. Moreover, 
a prior administrative ruling is affirmative evi¬ 
dence that the prior practice was in accord with the 
action taken in the instant case. Appellant’s argu¬ 
ment on this point consists of an assumption which 
is wholly unjustifiable, that the existence of cer¬ 
tain regulations relating to the effective date of the 
tender of a premium for other purposes precludes 
the existence of a similar practice with reference to 
reinstatement. In view of the benevolent purpose 
of such regulations and of Congress in providing 
this insurance, it would seem more reasonable to 
infer that the regulations in question were an em¬ 
bodiment of the existing practice than an excep¬ 
tion thereto. 

B 

The remittance mailed in September was prop¬ 
erly regarded as applicable to the payment of a 
premium for that month only, even if September 
26 (the mailing date) should be regarded as the 
effective date of reinstatement. 
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1. The monthly premiums were due on the first 
day of the calendar month whether the insurance 
was reinstated, or in force under the original con¬ 
tract. This was true under all prior regulations 
and represented a well established administrative 
policy. A similar provision w^as contained in 
paragi*aph 1 of T. D. 47, referred to in Regulation 
No. 46 under which the insurance was reinstated 
in the instant case. Neither of the latter regula¬ 
tions contains any suggestion of an intention to 
except reinstated insurance from that provision. 
Furthermore, to do so would be obviouslv incon- 
sistent with the manifest and reasonable purpose 
of such provisions to facilitate the administration 
of insurance by establishing uniformity. 

2. The mere fact that under the Government's 
interpretation insurance might be in force during 
only part of the month of reinstatement for which 
the premium is credited affords no basis for chal¬ 
lenging that interpretation. The same situation 
existed under prior regulations. Moreover, rein¬ 
statement was merely a privilege to which any 
reasonable conditions might be attached by the 
Director. 

3. It is not disputed by the appellant that the 
second remittance would not have been applicable 
to the premium for October if the reinstatement 
was effective on September 26 and premiums on the 
reinstated insurance were due on the first of the 
month only, as the Government contends. 
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C 

Although, according to the Government’s view, 
it is immaterial whether the reinstatement occurred 
on the first or the twenty-sixth of September, it 
may be added that Regulation No. 40 indicates the 
former as the effective date. 

Ill 

The appellant’s charge that the insured was mis¬ 
led to his detriment by the premium receipt cards 
sent to him by the Bureau is wholly unfounded. 
The contents of these cards, and the circumstances 
under which they were received, should have made 
it clear to him that his insurance would expire at 
least by October 31st unless a further premium was 
I)aid. His failure to make such payment or to com¬ 
municate with the Bureau under the circumstances 
indicates an intention on his part to abandon his 
insurance at least temporarily. 

ARGUMENT 

It is submitted that the reinstated insurance ceased 
prior to the death of the insured 

I 

The administrative denial of the appellant’s 
claim to insurance benefits was based upon an im¬ 
plied interpretation of administrative regulations 
which is entitled to the greatest weight and should 
not be overturned unless this Court is convinced 
that it was clearly erroneous. 

17765C—39-2 
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The question here involved of whether the insur¬ 
ance was in force at the time of the insured’s death 
turns, as the appellant in effect concedes (Br. 6-8), 
entirely upon the proper interpretation of the regu¬ 
latory provisions applicable to such insurance. 
Those provisions, whether in the form of Treasury 
decisions or regulations of the Bureau of War Risk 
Insurance, were promulgated by the Director of the 
Bureau pursuant to the authority contained in Sec¬ 
tions 13, 402, and 404 of the War Risk Insurance 
Act, as amended October 6,1917 (Appendix, infra, 
p. 23). Accordingly, the denial by the Director of 
the appellant’s claim was in effect based upon an 
interpretation of regulatory provisions which he 
himself had promulgated and was, moreover, a de¬ 
cision rendered by him pursuant to the duty im¬ 
posed upon him under Section 13 of the Act of 
determining all questions arising under the Act. 

In United States v. Eaton, 169 U. S. 339, 343, it 
is said: 

The interpretation given to the regulations 
by the department charged with their exe¬ 
cution, and by the official who has the power, 
with the sanction of the President, to 
amend them is entitled to the greatest 
weight, * * 

Moreover, in Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 294, 324r-325, it vras held 
that the Tariff Commission’s interpretation of the 
phrase trade secrets and processes” in one of its 
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own rules, as including costs,’’ would not be dis¬ 
turbed irrespective of whether it conflicted with the 
interpretation by the courts of the same phrase in 
Acts of Congress. It is said in the opinion (p. 
325) that the Commission ^‘had power * * * 
to interpret its own rules and any phrase contained 
in them. Evans v. Backer, 101 N. Y. 289, 292; 4 
N. E. 516; Duncan's Heirs v. United States, 7 Pet. 
435, 451, 452.’’ 

And see Hitchcock v. United States ex rel. Big- 
hoy, 22 App. D. C. 275, 287-288; March Oil Co. v. 
Lee, 113 Okla. 242,246; 241 Pac. 804, 807, certiorari 
denied, 270 U. S. 56, 58; Republic Acceptance Cor¬ 
poration V. Massachusetts Bonding <& Ins. Co., 34 
F. (2d) 660 (C. C. A. 3rd) ; 65 C. J. 1273. 

II 

It is submitted that not only was the denial of 
the appellant’s claim by the Director not clearly 
erroneous, but it is manifest that he correctly de¬ 
termined in eflect (a) that the insurance was re¬ 
instated under Regulation No. 46 of the Bureau in 
September 1919, the month during which the sec¬ 
ond remittance was mailed to the Bureau by the 
insured, and (b) that that remittance was appli¬ 
cable to the payment of a premium for September 
only, irrespective of whether the reinstatement 
should be regarded as having occurred on the first 
of that month or on the twenty-sixth, when the 
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second remittance was mailed;^ and that, accord¬ 
ingly, the reinstated insurance lapsed on October 
31,1919, at the end of the grace period for the pay¬ 
ment of the premium due October 1, no further 
payments having been made. 

Regulation No. 46 (Appendix, infra, p. 26), 
under which the insurance in question was rein¬ 
stated, provided in part! in paragraph 1 thereof 
that 

* * ^vlicn any insiired ^\\\ 0 SQms,\xr 2 ii\(tQ 

has been terminated by lapse or cancella¬ 
tion has, prior to February 1,1920, te^idered 
within his lifetime to the Bureau of War 
Risk Insurance an amount sufficient to pay 
the premiums required to he paid under 
Treasury Decision 47 TF. * * * as a 

condition to rcinstafemerit, such insurance 
shall he deemed to he reinstated and a writ¬ 
ten application, statement of good health, or 
other condition prescribed by Treasury De¬ 
cision 47 W. R. * * * shall not be re¬ 
quired. [Italics supplied.] 

T. D. 47 W. R. (Appendix, inf ra, p. 47), referred 
to in Regulation No. 46, required as a condition to 
reinstatement the tender of “the premium for one 
month (the grace period) on the amount of in- 

^ In this connection, in the letter dated March G, 1920, de¬ 
nying the appellant's claim, it was stated merely that the 
reinstatement occurred **in the month of September” (Br. 5), 
There is nothing in the record to support the appellant’s 
statement (Br. 2) that the Bureau “ruled said reinstatement 
became effective on and after September 1, 1919.” 
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surance to be reinstated, and also of the amount 
of at least one month’s premium on the reinstated 
insurance.” [Italics supplied.] 

A 

It is submitted that the Director of the Bureau 
correctly determined in e:ffect that an amount suf¬ 
ficient to pay the premium required by T. D. 47 
was in effect “tendered” within the meaning of 
Regulation No. 46 on September 26, w^hen the sec¬ 
ond remittance was mailed, not, as appellant con¬ 
tends (Br. 3, 14-18), on October 4, when it was 
received by the Bureau; and that accordingly, the 
insurance was reinstated under Regulation 46 in 
September, not, as the appellant insists, in October 
(Br. 8,15). 

1. Tills interpretation of Regulation No. 46 with 
respect to the effective date of the tender is entirely 
fair to all persons interested in any insurance to 
which the regulation might be applicable, being 
beneficial to some, though not to others. While it 
does not permit payment of insurance benefits 
under circumstances like those peculiar to the 
instant case, it is manifestly beneficial to persons 
whose rights to benefits depend upon the fact that 
under it insurance protection is renewed as of an 
earlier time than under the interpretation urged by 
the appellant. If, for example, the insured in the 
instant case had died in the interval between the 
mailing of the remittance in September and the 
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1 

date of its receipt (urged by the appellant as the 
effective date of reinstatement), there would be no 
question as to the appellant’s right to benefits 
xmder this interpretation. 

Moreover, in view of the fact that the premium 
rate on reinstated insurance is dependent upon the 
age of the insured at the time of reinstatement 
(Tr. Bulletin No. 1, Appendix, infra, p. 24), this 
construction would also benefit an insured whose 
“insurance age” changed in the interval between 
mailing and receipt. 

2. Appellant’s reliance (Br. pp. 11-12, 13) on 
the second paragraph of Regulation No. 46 (Ap¬ 
pendix, infra, pp. 26-27) is wholly without merit 
in view of the interpretation of that paragraph by 
Regulation No. 46-A, dated February 17,1920 (Ap¬ 
pendix, infra, p. 27). The paragraph in question 
is expressly limited to cases in which a receipt for a 
premium “has been or should be issued for a desig¬ 
nated month prior to Februaiy 1920,” and Regu¬ 
lation No. 46-A expressly limits the phrase “desig¬ 
nated month” “to the months of November and 
December 1919, or January 1920.” In the instant 
case it is not disputed that no premium receipts 
were issued or issuable for those months. Para¬ 
graph 2 of Regulation No^ 46, as thus construed by 
Regulation 46-A, is, therefore, wholly inapplicable. 

3. Appellant, in asserting that the mailing of the 
remittance on September 26 was merely a “condi¬ 
tional tender” subject to completion by receipt 
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(Br. 13-14, 16-17), apparently means to take the 
position that the receipt of the remittance was a 
condition precedent to its having been effective as 
a tender. The decision of the Comptroller General 
(7 Comp. Gen. 387), cited by appellant in this con¬ 
nection (Br. 13), however, would seem to support 
the contrary view that mailing effects a tender on 
condition subsequent that, as here, the remittance 
be received. Furthermore, Walker v. Homton, 
215 Cal. 742, 12 Pac. (2d) 952, cited by appellant 
in this connection (Br. 17), is obviously not in 
point, since it related merely to the question as to 
whether an offer of performance of a contract has 
the effect of performance itself. And Leahy v. 
United States, 10 F. (2d) 617 (D. C. Mont.), also 
cited by appellant (Br. 17), furnishes no support 
for her position since it related merely to the ques¬ 
tion of whether a notice of change of beneficiary 
had in fact been mailed to and received by the 
Bureau. The effective date of the notice was not 
involved. 

4. Appellant’s contention (Br. 14) that the Gov¬ 
ernment’s interpretation of Regulation No. 46 con¬ 
flicts with Regulation No. 20, dated February 21, 
1919 (Appendix, Appellant’s Brief, p. 27), is 
untenable. It is submitted that an interpretation 
of Regulation No. 46, which treats the date of mail¬ 
ing as the effective date of a tender for the purpose 
of reinstatement, could scarcely be regarded as 
contrary to Regulation No. 20, which also treats 
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the date of mailing as the effective date of tender, 
although for another purpose, i. e., of preventing 
a lapse of the insurance. 

5. Appellant further urges in effect that in treat¬ 
ing the second remittance as tendered on the date 
it was mailed, and reinstatement as effective dur¬ 
ing the month of mailing, the Bureau adopted an 
interpretation of Regulation No. 46 which was in¬ 
consistent with the practice it had previously fol¬ 
lowed with respect to remittances (Br. 9-10, 
15-16). This contention, however, is opposed by 
the presumption which arises as to the regularity 
of official acts {United States v. Chemical Foimda- 
lion, 272 U. S. 1, 15; United States v. Barry, 67 F. 
(2d) 763 (C. C. A. 6th), certiorari denied, 292 U. S. 
648) and, it is submitted, the appellant has failed 
to meet the burden upon her of overcoming that 
presmnption by showing that such a practice 
existed. 

No support for appellant’s contention in this re¬ 
spect is contained in the record, and we submit that 
the position taken by the Bureau in making a prior 
ruling in the case of Raymond Paul Whelpley (Ap¬ 
pendix, mfra, p. 28) shows affirmatively that, on 
the contraiy, the administrative practice was en¬ 
tirely in accord with the action taken in the instant 
case. In the Whelpley case the General Counsel 
of the Bureau rendered an opinion, dated Novem¬ 
ber 25,1919 (Appendix, infra, p. 28), in which he 
expressed the view to the effect that the mailing of 
a premium remittance was a tender for the pur- 
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pose of reinstatement under T. D. 50, September 
29, 1919 (Appendix, infra, p. 29), the pertinent 
provisions of which were substantially similar to 
those in Regulation No. 46 in question here. In 
that case the remittance was mailed July 25, 1919, 
and was received by the Bureau on August 5. It 
is stated in the opinion in this connection that ‘‘the 
insurance was reinstated by a tender of the pre¬ 
mium on July 25th.” The opinion further ex¬ 
pressed the view that total permanent disability 
benefits were payable to the insured by reason of 
the loss of both legs on July 3 (the month of rein¬ 
statement). This view was reaffirmed in a later 
opinion, dated December 23, 1919 (Appendix, 
infra, p. 30), and benefits were accordingly awarded 
and paid. The subsequent recission of this opin¬ 
ion on October 6, 1921 (Appendix, infra, p, 33), 
following certain decisions of the Comptroller of 
the Treasury and of the Comptroller General, was 
based solely upon the ground that there was “no 
insurable interest to reinstate” in view of the fact 
that total permanent disability had occurred prior 
to the alleged reinstatement. It did not purport 
to disturb the view expressed in the opinion to the 
effect that the remittance was to be regarded as 
having been tendered on the date it was mailed. 

In Duncan^s Heirs v. United States, 7 Pet. 435, 
is said (pp. 451-152) : 

How can the practice of the Court be better 
kno^vn or established than by its own solemn 
adjudication on the subject. 

177606—31)-3 
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It is submitted that this language is manifestly ap¬ 
plicable by analogy to the administrative adjudi¬ 
cations of the Bureau of War Risk Insurance. 

Appellant’s argument as to the existence of a 
contrary practice (Br. 15-18) consists of an as¬ 
sumption which is wholly unjustifiable. Regula¬ 
tion No. 20 (Appendix, Appellant’s Brief, p. 27) 
and the provision in paragraph 2 of Regulation No. 
55,' upon which appellant relies in this connec¬ 
tion (Br. 15-16), are both essentially beneficial 
to holders of insurance with the Government, and, 
in view of the benevolent purpose of Congress— 
in providing this insurance {White v. United 
States, 270 U. S. 175; Lynch v. United States, 292 
U. S. 571), which was presiunably followed from 
the outset by the Bureau in administering it, there 
would seem more reason for inferring that these 
regulations were an embodiment of the existing 
practice in regulatory form than that they repre¬ 
sented, as appellant suggests, an exception to that 
practice. 


B 

The remittance mailed in September was prop¬ 
erly regarded as applicable to the payment of a 
premium for that month only, even if September 

‘ Regulation No. 55 related only to United States Govern¬ 
ment life insurance, not to War Risk Term insurance. The 
second paragraph thereof (which is the only pertinent part) 
appears in full in Appellant’s brief, p. 15. 
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26 (the mailing date) should be regarded as the 
effective date of reinstatement. 

1. The appellant, while conceding that the 
amount thus remitted was properly applicable to 
the payment of the premiiun for the month of Sep¬ 
tember if the reinstatement was effective on Sep¬ 
tember 1, contends, in effect, that if September 26 
was the effective date, the amount thus remitted 
should have been applied to the payment of a pre¬ 
mium on the reinstated insurance for one month 
from that date, and hence that the insured’s death 
on November 8 occurred prior to the end of the 
grace period for the payment of the next premium 
which was due, under this view, on October 26. 
Appellant contends, in other words, that the 
monthly due date of premiums on reinstated insur¬ 
ance was fixed by the day of the month on which 
the reinstatement became effective. It is submit¬ 
ted that there is no basis whatever for this con¬ 
tention; that, on the contrary, where, as here, the 
insured had left the military or naval service, the 
monthly premiums were due on the first day of the 
calendar month on all war risk term insurance, 
whether reinstated or in force under the original 
contract. This was true under all of the regula¬ 
tory provisions on the subject prior to the adoption 
of T. D. 47 (Appendix, infra, p. 24), referred to in 
Regulation No. 46 (Appendix, infra, p. 26), under 
which the insurance in question was reinstated. 
The prior regulatory provisions to that effect 




plainly represented a well-established administra¬ 
tive policy. (See T. D. 39, par. 1, December 17, 
1918, and T. D. 45, par. 1, May 17,1919, Regulations 
& Procedure, Veterans’ Bureau (1930), Part I, pp. 
15, 18.) A similar provision was contained in 
paragi-aph 1 of T. D. 47 (Appendix, infra, p. 24) 
and nowhere in this regulation or Regulation No. 
46 was there any suggestion of an intention to 
except reinstated insurance from that provision. 
Furthermore, such an exception would be obviously 
inconsistent with the manifest purpose of such pro¬ 
visions to facilitate the administration of the insur¬ 
ance by establishing uniformity with respect to the 
time when premiums were due on the numerous 
insurance contracts which were in f orce."* 

2. The mere fact that imder the Government’s 
interpretation of the regulations in question the 
insurance might be in force during only part of the 
month of reinstatement for which the premium is 
credited affords no basis for challenging that inter¬ 
pretation. The same situation existed under all of 
the prior regulations relating to reinstatement, 
since they required, as a condition thereto, that the 
insured tender all of the premiums which would 
have been paid if the insurance had not lapsed (T. 
D. 32, par. 3, September 20, 1918; T. D. 39, par. 4, 

® Over 4,684,000 persons applied before the annistice, to 
the amount of about $40,000,000,000, for War Risk Term 
insurance. See footnote 2 to Lynch v. United States, 292 
U. S. 571, 576. 
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December 17,1918; T. D. 44, par. 4, May 17,1919; 
T. D. 45, par. 4, May 17,1919, Regulations & Pro¬ 
cedure, Veterans’ Bureau, Part I, pp. 13, 16, 18, 
supra), thus including the premium for the full 
month during which reinstatement occurred re¬ 
gardless of when it may have occurred during that 
month. Moreover, reinstatement, as the appellant 
virtually concedes (Br. 7), was merely a privilege 
(See Lynch v. United States, 292 U. S. 571), to 
which any reasonable conditions might be attached 
by the Director in his discretion. Under the cir¬ 
cumstances there would seem no reason for requir¬ 
ing a more liberal interpretation on this point than 
that involved in the Director’s decision in the 
instant case. 

3. It is not disputed by the appellant that if the 
reinstatement was effective on September 26 and 
the Government is correct in its contention that 
the premiums on the reinstated insurance were due 
on the first of the month only, the second remittance 
would not have been applicable to the premium for 
October, thus in effect providing gratuitous insur¬ 
ance coverage from the date of reinstatement to the 
end of the month of reinstatement. No gratuitous 
insurance coverage was provided by any of the 
regulatory provisions for reinstatement prior to 
T. D. 47, since, as previously stated, all of those 
provisions require a tender of all of the premiums 
which would have been paid if the insurance had 
not lapsed, including the premium for the month 
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of reinstatement regardless of when it may have 
occurred during that month, T. D. 32, par. 3, Sep¬ 
tember 20, 1918; T. D. 39, par. 4, December 17, 
1918; T. D. 44, par. 4, May 17, 1919; T. D. 45, par. 
4, May 17,1919, Regulations & Procedure, Veterans 
Bureau, Part I, pp. 13, 16, 18, supra. Paragraph 
2 of T. D. 47 made the requirements for reinstate¬ 
ment more liberal by eliminating from the neces¬ 
sary tender the premiums for any months which 
might have intervened between the grace period 
following the lapse of the insurance and the month 
of reinstatement, but there is no suggestion in the 
language contained in that paragraph of any in¬ 
tention to eliminate the requirement contained in 
all prior regulatory provisions that a permium for 
the month of reinstatement be included in the tend¬ 
er. In this connection, it is obvious that the ref¬ 
erence in that paragraph to amount of at least 
one month^s premium on the reinstated insurance’^ 
[italics supplied] was inserted merely for the pur¬ 
pose of indicating the minimum ‘‘amount’’ to be 
tendered in addition to “the premium for one 
month (the grace period) of the amount of insur¬ 
ance to be reinstated,” which was also required. 

C 

Although, according to the Government’s view, 
it is immaterial whether the reinstatement occurred 
on the first or the twenty-sixth of September, it 
may be added that Regulation No. 40, September 
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29, 1919 (Appendix, infra, p. 25), indicates the 
former as the effective date, since it provided that 
the monthly premium “shall be deemed to carry 
such insurance for the current calendar month ir¬ 
respective of the effective date of the insurance/’ 
The authorities cited by the appellant in this con¬ 
nection (Br. 9-11) are not in point since they re¬ 
late to regulatory provisions under which rein¬ 
statement did not become effective until there had 
been an administrative determination to that ef¬ 
fect. Under Regulation No. 46, reinstatement was 
dependent solely upon the tender by the insured 
of the required amount, no administrative action 
being necessary to accomplish it. 

in 

The appellant’s charge (Br. 19) that the insured 
was misled to his detriment by the premium receipt 
cards sent to him by the Bureau is wholly un¬ 
founded. The record is silent as to when he re¬ 
ceived either of the cards. But even if it were 
assumed, as appellant implies, that the one for the 
August remittance arrived before he mailed the 
second remittance in September, and that it led 
him to believe that the August remittance main¬ 
tained the insurance in force during August (plus 
the grace period) and that the September remit¬ 
tance covered the premium for the latter month, 
he should at least have been put upon his inquiry 
by the receipt card for the September remittance 
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which plainly showed that it had been credited to 
July, and that if this credit were correct the pre¬ 
mium for September had not been paid and the 
insurance had expired. Even if it were to be as¬ 
sumed that he believed the credit on the second re¬ 
ceipt card to the month of July to be an error, he 
could reasonably have regarded it as intended only 
for September and thus have reached the conclu¬ 
sion that his insurance had expired on October 31, 
no further premium having been paid. His fail¬ 
ure to make another remittance or to communicate 
with the Bureau under the circumstances, indi¬ 
cates an intention on his part to abandon his insur¬ 
ance at least temporarily. 

CONCLUSION 

For the reasons stated it is respectfully sub¬ 
mitted that the judgment of the court below should 
be affirmed. 

David A. Pine, 

United States Attorney. 

Allen Crenshaw, 
Attorney, Department of Justice. 

Julius C. Martin, 

Director, Bureau of War Risk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Fendall Marbury, 

Special Attorney, Department of Justice. 

September 1939. 



APPENDIX 

STATUTES 

The War Risk Insurance Act, as amended by the 
Act of October 6,1917 (40 Stat. 398, 409, 410), pro¬ 
vides in part: 

Sec. 13. That the director, subject to the 
general direction of the Secretary of the 
Treasury, shall administer, execute, and en¬ 
force the provisions of this Act, and for that 
purpose have full power and authority to 
make rules and regulations, not inconsistent 
with the provisions of this Act, necessary or 
appropriate to carry out its jjurposes, and 
shall decide all questions arising under the 
Act, except as otherwise provided in sections 
five and four hundred and five. Wherever 
under any provision or provisions of the 
Act regulations are directed or authorized to 
be made, such regulations, unless the context 
otherwise requires, shall or may be made by 
the director, subject to the general direction 
of the Secretary of the Treasury. 

***** 

Sec. 402. That the director, subject to the 
general direction of the Secretary of the 
Treasury, shall promptly determine upon 
and publish the full and exact terms and 
conditions of such contract of insurance. 
***** 

Sec. 404. * * * Regulations * * * 
shall prescribe the time and method of pay¬ 
ment of the premiums thereon, but pay¬ 
ments of premiums in advance shall not be 
required for periods of more than one 
month each * * *. 


( 23 ) 
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Treasury Bulletin No. 1, October 15, 1917, pro¬ 
vides in part (Regulations & Procedure, Veterans 
Bureau (1930), Part 11, p. 1233) : 

2. The insurance is issued at monthly 
rates for the age (nearest birthday) of the 
insured when the insurance goes into effect, 
increasing annually upon the anniversary of 
the policy to the rate for an age one year 
higher, as per the following table of 
rates: * * *. 

TREASURY DECISIONS AND BUREAU REGULATIONS 

The following Treasury Decisions and Bureau 
Regulations, promulgated by the Director of the 
Bureau of War Risk Insurance, appear in Regu¬ 
lations and Procedure, United States Veterans 
Bureau, Part I (1930) at the pages designated 
below, and provide in part: 

Treasury Decision 47, July 25,1919 (p. 19) : 

1. When any person insured under the 
provisions of the war risk insurance act 
leaves the active military or naval service 
for reasons not precluding the continuation 
of insurance, the monthly premium which, 
had he remained in the sei-vice, would have 
been payable on the last day of the calendar 
month in which he was discharged will be 
payable on the first day of the calendar 
month following the date of his discharge, 
and thereafter monthly premiums shall be 
payable on the first day of each calendar 
month. The premium payable on the first 
day of any calendar month may, however, 
be paid at any time during such month, 
which shall constitute a grace period for the 
payment of such premium. If the premium 
is not paid before the expiration of such 
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grace period the insurance shall lapse and 
terminate. 

2. In every case where reinstatement, in 
whole or in part, of lapsed or canceled in¬ 
surance is desired, the insured shall file with 
the Bureau of War Risk Insurance a signed 
application therefor and make tender of the 
premium for one month (the grace period') 
on the amoiint of insurance to he reinstated, 
and also of the amount of at least one 
month^s premium on the reinstated insur¬ 
ance. In cases where the insured desires to 
convert his lapsed term insurance he shall 
make tender of the premium for one month 
(the grace period) on the amount of term 
insurance to be reinstated and converted, 
and also of the first premium on the con¬ 
verted insurance. [Italics supplied.] 

Treasury Decision 50, September 29, 1919 

(p. 21): 

When any insured whose insurance has 
been terminated by lapse or cancellation, ex¬ 
cepting that portion of the insurance which 
is converted, shall, within his lifetime and 
within three calendar months succeeding the 
month of discharge, tender to the Bureau of 
War Risk Insurance the premiums required 
to be paid under Treasury Decision 47, as 
a condition to reinstatement, such insurance 
shall be deemed to be reinstated and a writ¬ 
ten application and statement of good health 
required by Treasury Decision 47, shall not 
be required. 

Regulation No. 40, September 29, 1919 (p. 48): 

1. While the insured is in the active mili¬ 
tary or naval service, the monthly premimn 
which is payable on the last day of the cal¬ 
endar month shall be deemed to carry such 
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insurance for the succeeding calendar month 
irrespective of the effective date of the in¬ 
surance. 

2. After the insured leaves the active mili¬ 
tary or naval service, the mo7ithly premium 
which is payable ou the first day of the cal¬ 
endar 7nonth shall he deemed to carry such 
insurance for the curre7it cale^idar mo7ith 
irrespective of the effective date of the in¬ 
surance. 

3. The provisions of this regulation be¬ 
come effective as to the premiums payable 
in tlie calendar month of September 1919, 
and subsequent months. 

4. The provisions of all other regulations 
heretofore made which conflict with the fore¬ 
going are hereby revoked. [Italics sup¬ 
plied.] 

Regulation No. 46, February 5,1920 (p. 50) : 

1. Nothwithstanding the provisions of 
Regulation No. 39, dated September 29,1919, 
u'heu any insured whose insurance has been 
terminated by lapse or cancellation has, 
prior to Fehruary 1, 1920, tendered within 
his lifetime to the Bureau of War Risk In¬ 
surance an amount sufiicient to pay the 
premiums required to he paid under Treas¬ 
ury Decision 47 W. R. or any other Treasury 
decision or regulation as a cooidition to rein- 
statement, such msurance shall he deemed 
to he reinstated and a written application, 
statement of good health or other condition 
prescribed by Treasury Decision 47 W. R. or 
other Treasury decisions, shall not be re¬ 
quired. [Italics supplied.] 

2. If a premium under a yearly renewable 
term insurance contract has been paid or 
mailed to the Bureau of War Risk Insurance 
during the lifetime of the insured and prior 
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to February 1, 1920, for which premium a 
receipt has been issued or should be issued 
for a designated month prior to February 
1920, as stated on the receipt, such contract 
shall be deemed to be reinstated as of date 
of payment of the premium for which such 
receipt has been issued or should be issued, 
and a written application, statement of good 
health or other condition prescribed by 
Treasury decisions or regulations issued 
prior to February 1, 1920, shall not be 
required. 

Regulation No. 46-A, February 17,1920 (p. 50) : 

A question has arisen concerning the in¬ 
terpretation of the expression ‘‘designated 
month’’ in paragraph 2 of Regulation No. 
46 issued February 5, 1920. 

The expression “designated month” refers 
to the system recently inaugurated in the 
insurance division of sending out a receipt 
for premiums which designates on the face 
of the receipt the month for which the pre¬ 
mium payment is received and credited. 
The system commenced November 1, 1919, 
and the expression “designated month” in 
Regulation No. 46, and, consequently, the 
application of paragraph 2 of Regulation 
No. 46, is limited to the months of November 
and December 1919, and January 1920. 
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OPINIONS OF THE GENERAL COUNSEL OF THE 

BUREAU OF war RISK INSURANCE IN THE CASE 

OF RAYMOND PAUL WHELPLEY 

Bureau of War Risk Insurance, 

Legal Dr’ision, 
November 25,1919, 

From: General Counsel. 

To: Lothair Smith, Assistant to Director 
in Charge of Procedure, Insurance 
Division. 

Subject: Reinstatement of term insurance 
applied for by Raymond Paul Whelpley. 

Receipt is acknowledged of your memo¬ 
randum November 18th, in which you state 
that Ra3nnond Paul Whelpley applied for 
insurance and was discharged from the 
service in the month of April 1919. On 
July 3, while in the employ of the Pennsyl¬ 
vania Railway Company, he met with an ac¬ 
cident which necessitated the amputation of 
both legs below the knee. On July 25th, a 
remittance of $19.50 was mailed to the Bu¬ 
reau in payment of three months premiums. 
This remittance was received and posted in 
August 5th, for the months of May, June, 
and July. On September 4th, another 
month ^s premium was received and posted. 

You ask whether this insurance was rein¬ 
stated under the provisions of Treasury De¬ 
cisions 47 and 50. 

Treasury Decision 47 provides, among 
other things, that in case reinstatement is 
desired, the insured must file with the Bu¬ 
reau a written application therefor and 
state in such application that he is in as good 
health as at the date of discharge or at the 
expiration of the grace period, whichever 
is the later date. He must make tender of 
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the premium for one month (the grace 
period) and also the amount of at least one 
month^s premium on the reinstated insur¬ 
ance. Under Treasury Decision 50, if the 
premiums required to be paid under Treas¬ 
ury Decision 47 as a condition to reinstate¬ 
ment are paid, the insurance shall be deemed 
to be reinstated and a written application 
and statement of good health shall not be 
required. This Treasury Decision is dated 
September 29,1919. 

The insured failed to make application for 
reinstatement as required by Treasury De¬ 
cision 47, but as this office has decided that 
Treasury Decision 50 may be applied retro¬ 
actively under the conditions existing in this 
case, the insured’s failure to make appli¬ 
cation and give a statement of good health 
was immaterial and the insurance was rein¬ 
stated hy a tender of the premiums on July 
2dth. [Italics supplied.] 

Two premiums only were required to be 
paid for the insurance to be reinstated, and 
you ask whether under the provisions of 
Treasury Decision 51, tlie excess premium 
paid on July 25th may be applied toward the 
payment of a future premium. This Treas¬ 
ury Decision provides that on Subject: 
Soldier applied for insurance and was dis¬ 
charged. Later as a result of railway acci¬ 
dent had both legs amputated. He immedi¬ 
ately paid premiums due on his policy. 
Whether this insurance was reinstated un¬ 
der provisions of T. D. 47 & 50. reinstate¬ 
ment of insurance prior to the date of Treas¬ 
ury Decision 47 any excess premiums paid 
may be applied to the pa 3 rment of future 
premiums. The insurance in question was 
not reinstated prior to the date of Treasury 
Decision 47 and consequently this case is not 
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governed by Treasury Decision 51. The 
excess premium nevertheless may be applied 
toward the payment of future premiums if 
the insured so desires. 

Arthur G. Black, 

General Counsel, 

Bureau of W.\r Risk Insurance, 

Legal Division, 
December 23, 1910, 

From: Office of the General Counsel. 

To: Compensation and Insurance Claims 
Division. 

Subject: Raymond Paul Whelpley, Sgt. 
Co. L, 145th Inf. C-286 997-1-1 068 931. 

Receipt is acknowledged of your mem¬ 
orandum of December 17th, requesting that 
my opinion in this case, dated November 
25th, be further considered. 

Ra 3 miond Paul Whelpley applied for 
$10,000 insurance on January 1, 1918, and 
was discharged from the service April 22, 
1919. On July 3rd, while in the employ of 
the Pennsylvania Railroad Company, he 
met with an accident which necessitated the 
amputation of both legs below the knee, 
thereby becoming totally and permanently 
disabled—a condition in which the policy 
would mature if in force. His insurance 
having lapsed, on July 25th a remittance of 
$19.50 w’as mailed to the Bureau in payment 
of three months' premiums. This remit¬ 
tance was received and posted on August 5th 
for the months of May, Jime, and July. On 
September 4th another month’s premium 
was received and posted. On this statement 
of facts it was decided by this office that 
under Treasury Decisions 47 and 50, the in¬ 
surance must be reinstated. 
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You now ask whether this decision was 
correct, due to the fact that the insured 
became totally and permanently disabled 
while his insurance was not in force, and 
before he had tendered the three months’ 
premiums which reinstated the insurance. 

By Treasury Decision 47, persons whose 
insurance had lapsed were given an oppor¬ 
tunity to reinstate the insurance under lib¬ 
eral conditions. This Treasury Decision 
provides, among other things, that if re¬ 
instatement is desired, the insured must file 
with the Bureau a written application 
therefor and state therein that he is in as 
good health as at the date of discharge or at 
the expiration of the grace period, which¬ 
ever is the later date. In addition he must 
make tender of the premium for one month 
(the grace period) and also the amount of at 
least one month’s premium on the reinstated 
insurance. 

By Treasury Decision 50, which has been 
held to be retroactive, which was even more 
liberal than Treasury Decision 47, a person 
whose insurance has terminated by lapse or 
cancellation is permitted to reinstate the in¬ 
surance within his lifetime and within three 
calendar months succeeding the month of 
discharge upon tender to the Bureau of the 
premiums required to be paid under Treas¬ 
ury Decision 47, and a written application 
and statement of good health is not required. 
The effect of this Treasury Decision is to 
preclude the Bureau from inquiring into the 
physical condition of a person desiring to 
reinstate his insurance terminated by lapse 
or cancellation, if the proper premiums are 
tendered within the lifetime of the insured 
and within three calendar months succeed¬ 
ing the month of his discharge. 
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Whelpley tendered the premiums as re¬ 
quired by Treasury Decision 47, which was 
all that he was compelled to do, and his 
physical condition at that time cannot be 
inquired into. 

In cases where the rules and regulations 
governing the insurance in Mutual Benefit 
Associations provide that insurance which 
has lapsed may be reinstated by only paying 
premiums in arrears, it has been decided 
that such insurance may be reinstated by the 
beneficiary upon the payment of back pre¬ 
miums even after the insured has died. 
Dennis v. M. B. Ass^n., 120 N. Y. 496; 
McNeil V. So. Tier Masonic Relief Ass^n., 
58 N. Y. Supp. 119; Van Houten v. Pine, 38 
N. J. Eq. 72. The weight of authority is 
contrary to these cases, but the reason that 
reinstatement is not allowed is, not because 
the insurance has matured, but because the 
act of reinstating the insurance is personal 
to the insured. Under these cases the in¬ 
sured, in the case under consideration, would 
not be precluded from reinstatement be¬ 
cause he is still alive and was able himself 
to tender the premiums. 

It is true that the Attorney General and 
this office in a case covered by automatic in¬ 
surance have decided that a valid applica¬ 
tion for insurance cannot be made by a per¬ 
son who has become totally and permanently 
disabled. The case under consideration, 
however, is not in conflict with these de¬ 
cisions. Those decisions were dealing with 
the question as to whether insurance could 
be originally applied for by a person who 
had become totally and permanently dis¬ 
abled, but in the present case, insurance had 
been applied for and granted, although it 
had elapsed. The reinstatement of insur- 
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ance is not a new contract, but is merely the 
revival of the original contract, and conse¬ 
quently the Attorney General’s opinion has 
no application in the case under considera¬ 
tion. 

It is my opinion, therefore, that the de¬ 
cision of this office in the same case, dated 
November 25th, was correct, and the in¬ 
surance must be reinstated with all the con¬ 
ditions of the original application. 

(S) Arthur G. Black, 
Arthur G. Black, 

General Counsel. 

U. S. Veterans’ Bureau, 

Office of the General Counsel, 

October 6,1921. 

From: The General Counsel. 

To: The Director. 

Subect: Whelpley, Raymond Paul, Sgt. 
Co. I, 310th Inft., C-286 997. 

Your memorandum calling my attention 
to the case of Raymond Paul Whelpley and 
the inquiry of the Assistant Director in 
charge of the Insurance Division in refer¬ 
ence thereto is acknowledged. 

Raymond Paul Whelpley enlisted April 
23,1917, and on January 1,1918, applied for 
$10,000 insurance. He was discharged from 
the service April 22,1919, and permitted his 
insurance to lapse for nonpayment of 
premiums. So far as the record shows the 
soldier sustained no injury, nor did he con¬ 
tract any disease of service origin. On July 
3, 1919, while he was in the employ of the 
Pennsylvania Railroad Company he sus¬ 
tained an accident, which resulted in the 
amputation of both legs. This constituted 
a statutory permanent total disability, but 
was not of service origin. This occurred 
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while the insurance of the soldier was in a 
lapsed condition. 

After the injury had occurred a remit¬ 
tance of three months’ premiums was made 
to the Bureau, which was accepted, and it 
was held in an opinion of December 23,1919, 
that this accomplished reinstatement under 
Treasury Decisions 47 and 50, upon the 
theory that they did not require a statement 
of good health. No further premiums were 
paid and monthly payments of insurance 
were awarded and are being paid to the 
soldier for permanent total disability. 

It is not necessary to review the reasons 
for this action of the Bureau, but since the 
opinion of the Comptroller of the Treasury, 
June 28, 1921, and that of the Comptroller 
General, September 3, 1921, dealing with 
reinstatement, it was incorrect and must be 
rescinded. 

Under those opinions the principle is laid 
down that the applicant for reinstatement 
must not during the lajjse interval have be¬ 
come totallv disabled so as to have no in- 
surable interest to reinstate, and must not 
during said interval have contracted any 
new disqualifying disease or injury. In 
this case it is plain that the soldier became 
permanently totally disabled during the 
period of lapse, that he sustained a new dis¬ 
qualifying injury during the period of 
lapse, and that his injuries are not of service 
origin. 

This case does not fall under Section 411 
Act August 9,1921, for that section, accord¬ 
ing to our construction of it, is predicated 
upon the idea that after reinstatement, the 
insurance must be in force and effect for at 
least six months without liability on the 
Government thereunder. In order to be in- 
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contestable the things insured against must 
not occur within six months after reinstate¬ 
ment. In this case the permanent total in¬ 
jury and reinstatement occurred within a 
few days of each other, the soldier shortly 
thereafter claimed and was awarded the 
benefits of the reinstated insurance from the 
day following the injury. For practically 
the entire six months succeeding the injury 
the soldier drew" insurance benefits. 

In certain classes of cases where soldiers 
have suffered from tuberculosis or neuropsy¬ 
chiatric diseases of service origin w-e have 
held that permanent total ratings made after 
death or more than six months after rein¬ 
statement do not make reinstatements under 
411 contestable, but they are easily distin¬ 
guishable from this ease for in them the fact 
of permanent total disability and its incep¬ 
tion is a question of medical opinion and dif¬ 
ficult of exact ascertainment, while in the 
instant case, no such difficulty existed. It 
may be further remarked that in these cases 
insurance benefits were not allowed or paid 
during the six-month period, but premiums 
W’ere; while in the instant case insurance 
benefits w-ere claimed and paid, but pre¬ 
miums w’ere not. 

It is my opinion that the reinstatement of 
Whelpley was invalid and further payments 
of insurance w’ould be unauthorized. 

(S) Chas. F. Cramer, 

Chas. F. Cramer, 

General Counsel. 
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